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The opinion in support of the decision being entered
today (1) was not witten for publication in a | aw
journal and (2) is not binding precedent of the
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Appeal No. 96-2803
Application No. 08/255, 5421

ON BRI EF

Before JOHN D. SM TH, OANENS and KRATZ, Adm nistrative Patent
Judges.

JOHN D. SMTH, Adninistrative Patent Judge.

DECI S| ON ON APPEAL

This is an appeal pursuant to 35 U S.C. 8§ 134 fromthe

final rejection of clainms 21, 22, 26, 27 and 29-33.

! Application for patent filed June 6, 1994. According to
the appellants, the application is a continuation of
Application No. 07/976,030, filed Novenber 13, 1992, now
abandoned.
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The subject natter on appeal is directed to a process for
reduci ng the nutagenicity of materials derived fromcoal tar
whi ch i ncl ude pol ynucl ear aromati c conpounds having three to
seven fused rings (such as benzopyrene) by al kyl ating the coa
tar in the presence of an acid catalyst with an al kyl ating
agent to introduce a branched chain al kyl group of three to
five carbon atons into the polynuclear aromatic conpounds.
Representative claim 21 is reproduced bel ow

21. A process for reducing the nutagenicity of a coa
tar containing polynuclear aromatic conmpounds having three to
seven fused aromatic rings, conprising the step of contacting
t he pol ynucl ear aromatic containing coal tar having an initia
mut ageni city index value greater than zero with an al kyl ati ng
agent in the presence of an acid catal yst under al kyl ati on
conditions to introduce an branched chain al kyl group of three
to five carbon atons into the polynucl ear aromati c conpounds
to reduce the mutagenicity of the polynuclear aromatic
cont ai ni ng
coal tar to a level less than the initial nutagenicity index
val ue.

The references of record relied upon by the exam ner are:

Rehner et al. (Rehner) 2,833,834 May 6, 1958
Longwel | et al. (Longwell) 4,409, 094 Cct ober 11,
1983

W se 3, 251, 897 May 17,
1966

Wadl i nger et al. (Wadlinger) 3, 308, 069 March 7,
1967

Rubin et al. (Rubin) 4,954, 325 Sept enber 4,
1990
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Spei ght, James G (Speight), The Chemi stry and Technol ogy of
Petrol eum Second Ed., pps. 529-532 and 545-549, WMarcel
Dekker, Inc., copyright 1991.

Appeal ed clains 21, 22, and 29 stand rejected under
35 U.S.C. § 103 as unpatentable over Rehner in view of
Longwell. dCains 26 and 27 stand rejected under 35 U.S.C. §
103 as unpatentabl e over Rehner in view of Longwell and
Speight. dains 30-33 stand rejected under 35 U.S.C. § 103 as
unpat ent abl e over Rehner in view of Longwell further in view
of “admitted prior art”, Wadlinger, Rubin, or Wse.

We cannot sustain the stated rejections.

The exam ner’s concl usion that the clainmed process woul d
have been obvious to a person of ordinary skill in the art
depends on whether there is any suggestion in Rehner of using
an al kyl ati ng agent to introduce “an branched chai n al kyl
group of three to five carbon atons” into a pol ynucl ear
aromatic conmpound to reduce its nutagenicity. For this
pur pose, Rehner discloses that the introduction of alkyl

groups having about eight carbon atons, e.g., through the use

of a diisobutylene al kylating agent, into carcinogenic
pol ynucl ear aromati c conpounds successfully reduced the
carcinogenicity of oil feeds containing these conmpounds. More
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significantly, Rehner discloses that “fundanental work”
establ i shed that “carcinogens present in high boiling

catal ytic stocks are general ly pol ynucl ear aromati c conpounds
whi ch are either devoid of al kyl groups attached to the

aromatic nuclei or alternatively have a few | ow nol ecul ar

wei ght, alkyl groups attached to the nuclei.” See Rehner at

colum 2, lines 3-9. As appellants point out, the exam ner’s
contention that it would have been obvious to nodify the
Rehner process by using olefin al kylating agents having three
to five carbon atons in place of the described ei ght carbon
atom al kyl ati ng agents “because the simlar structures of the
olefins would result in the expectation of products having
simlar properties as Rehner” (answer, pages 5) represents an
unr easonabl e expectation which is “in the opposite direction”
fromthe Rehner’s teaching, i.e., that polynuclear aronatic
conmpounds havi ng | ow nol ecul ar al kyl group noieties attached
to the aromatic nuclei are carcinogenic. Since none of the
“secondary references” renedy the basic and fundanent al
deficiencies in Rehner, we are constrained to reverse the
stated rejections.

REVERSED
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